DEPARTMENT OF THE ENVIRONMENT
AIR AND RADIATION MANAGEMENT ADMINISTRATION

RESPONSE TO COMMENTS
for the

PUBLIC HEARING held on August 28, 2013
in BALTIMORE, MD

related to Subtitle COMAR 26.09, The Maryland {Eudget Trading Program, Chapters .01,
.02 and .03.

Purpose of HearingThe purpose of the public hearing was to allowgublic comment on the
Department's proposal for new regulations COMAR2®1 to .03.

Date and Locatian The public hearing was held on August 28, 2063@00 a.m., at 1800
Washington Boulevard *1Floor Terra Conference Room, Baltimore MD 21230.

Hearing Officer: Deborah Rabin, Regulations Coordinator, Air anddiR#on Management
Administration, served as Hearing Officer.

AttendanceThe following interested parties attended theihga

James McGee, Alexander & Cleaver, PA
Steve Arabia, NRG Energy, Inc.
David Bacher, NRG Energy, Inc.

Statement The Department's statement was submitted id@ebord by Mr. Luke Wisniewski,
Chief of the Climate Change Division of the Air aRddiation Management Administration,
Maryland Department of the Environment.

Comments ReceivedComments were received from the following:

1. Maureen A. Healey, representing the Americaali@on for Clean Coal Electricity

2. Walter Stone, representing NRG Energy, Inc.

3. Denise R. Foster, Matt LaRocque, Paul Sotkieyaad Gary Helm, representing PIM
4. Josh Craft, representing Northeast Energy igficy Partnerships

Comments and ResponseBhe comments received by the Department duhed@0-day
comment period and at the public hearing thatedlathe proposed action are summarized with
the Department's responses below.

Relevant to proposed changes

1. COMMENT: The proposed changes threaten to cause the wedebplosure of coal-based
electric generation facilities in Maryland, posimgks to electric reliability in the National
Capital region and potential job loss in the cadlity and rail sectors.




RESPONSE: Since 2007, market forces have reshaped the eléctyenerating
mix in many states including Maryland. Changinglfprices, federal regulations,
and electric generating facility retirements amdas contributing to these
changes. Specifically, lower natural gas pricestagher coal prices have
reduced the difference between the cost to produnegawatt —hour of electricity
using natural gas and the cost to produce the s#&ugicity using coal as a fuel.
In Maryland, these changes have led to a doublimdeatricity generation from
natural gas-fired plants and a 10% drop in elaggrgeneration from coal-fired
plants. Such market-based forces have driven do@emissions about 40%.
Maryland supported the decision among the Regi@Gnaénhouse Gas Initiative
(RGGI) participating states to lower the overajp ¢t@ 91 million tons of C®
emissions, close to the current emission levels fitoe electricity sector, to
preserve these significant reductions.

The 2012 RGGI program review was supported by @éensive regional
stakeholder process that included the regionasinaggsion organizations (RTOSs)
in the RGGI region. No concerns about electricystem reliability at either the
regional level or individual state level have besised by the RTOs. PJM
provided limited comments to the Department regey@i revision to a paper they
prepared in 2009 entitled “Potential Effects ofptreed Climate Change Policies
on PJM’s Energy Market”. PJM revised the papeartalyze the effect of low gas
prices and increasing coal prices combined witheturclimate change programs.
PJM expects changing operating costs to increastrieity generation from
natural gas units and decrease electricity prodadtom coal. Neither wide-
spread retirement of coal plants, nor reliabilgsues were noted.

World-wide high demand for coal still exists welto the future and the U.S. has
one of the largest reserves. U.S. coal exportgareasing. The widening of the
Panama Canal will boost exports from the easte bl opening a more direct
route to Far East markets in China and India. elased coal exports have driven
the price of coal upward. Specifically, as reféetin the graph below, coal
exports travelling through Maryland are increasthgyeby offsetting potential
job losses in the rail and coal sectors.
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As part of the 2012 Comprehensive Review, the Narsh States for Coordinated
Air Use Management (“NESCAUM”) performed a RegioRabnomic Models
Incorporated (“REMI”) economic impact analysis tbe impacts resulting from
potential changes to the RGGI program. This amajy®jects the continuation of
the RGGI program with the proposed changes willltes positive effects on the
overall economy in Maryland including additionabgoand increased personal
income. These results further support the decisidvaryland to incorporate the
proposed amendments into the Maryland, ®0dget Trading Program.

2. COMMENT: The Federal Energy Regulatory Commission needsttate an independent
evaluation of the potential reliability risks asgted with the revisions to the RGGI program
before the proposed revisions are implemented.

RESPONSE: While the Federal Energy Regulatory CommissikiBRC) has
oversight responsibilities for electricity reliabyl the first line of responsibility

for system reliability rests with the regional tsamssion organizations (RTOS).
The 2012 RGGI program review was supported by sensive regional
stakeholder process that included the RTOs. Noarosabout electricity system
reliability at either the regional level or indiudl state level have been raised by
the RTOs in the three transmission regions thaesttie RGGI states.

In addition, the Maryland Public Service Commissam its counterparts in the
other RGGI states, which participate in RGGI as iners of the Board of
Directors, have considered the impacts of the I@meissions cap and other
regulatory changes on consumer impacts, and supppiementation of the
revisions.



3. COMMENT: The reduced cap would substantially increase &llowance prices and

auction revenues for participating states. Thégepted increased allowance costs of $4 - $8 per
ton during 2014-2020 would be reflected in the @toie dispatch costs of coal generators in
Maryland, further reducing their competitivenessha PJM system.

RESPONSE: The price of allowances is only one factor thateif$ the
economic dispatch order. Other factors, includung prices, efficiency of the
generating plant, level of demand and resourceitabl@ato provide electricity,
the cost of pollution control equipment installedgenerating units to control
criteria and other pollutants, and transmissiorst@mts are much more
determinative of dispatch order. In addition, @est Containment Reserve
(CCR) will act as a relief valve to address unexgeshort term allowance price
spikes. The CCR will consist of a fixed quantityaaiditional allowances (5
million in 2014 and 10 million thereafter), thatiMde held in reserve, and made
available for sale if allowance prices exceed p#ned price triggers.

Even though allowance prices may increase, the puoiflallowances each state
receives is greatly reduced. Higher allowanceggrio not necessarily mean
substantially higher auction revenue.

The 91 million ton cap was selected after extenanadysis using the Integrated
Planning Model (IPM) to simulate high, low and refece case emission
scenarios. Projected allowance prices were analfgzatieir impact on electricity
bills and the overall economy in Maryland and theeo RGGI states. These
analyses project very modest increases in thergiegbills of Maryland
ratepayers — less than 1% for all classes of rgégpa- and an overall positive
impact on Maryland’s economy.

4. COMMENT: The proposed revisions would severely restrictutbes of banked allowances
previously acquired in good faith by market pap#sits, reducing flexibility and increasing the
costs of compliance with the new program. MDE $thoevise the proposed rule to enable full
utilization of banked allowances.

RESPONSE: The revisions to the Maryland GBudget Trading Program do
not act in any way to restrict the use or futurguasition of banked allowances.
Rather, Maryland’s regulatory amendments adjushtimber of allowances
offered for sale over the period from 2014-202@c¢oount for the substantial
private bank of allowances that compliance enthi@ge acquired during the first
and second control periods due to the inflated €oms cap and oversupply of
allowances. Previously purchased allowances tat hot been surrendered for
compliance purposes (i.e., banked allowances) eatintie to be held. These
allowances may be used, sold or traded in thedutur

The RGGI states publicly announced the selecticgh®®1 million ton CQcap

in early February 2013. With that knowledge, caanpde entities have continued
to purchase surplus allowances for banking andduige at prices that are
reflective of the existing oversupply of allowancé&is practice has led to an
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additional increase in the size of the private bafke IPM modeling performed
to support the 2012 program review and selectiamlofver cap indicates that the
size of the private bank in January 2014 wouldltesuhe continuation of a non-
binding cap for several years. To ensure a bindamin 2014, the amendments
to the Maryland C@Budget Trading Program include provisions for atipnents
to the number of allowances offered for sale to pensate for the surplus private
allowance bank.

5. COMMENT: The competitive advantage for out-of-state geoesawill increase with the
new RGGI cap.

RESPONSE: Electricity is dispatched based on market ecoosemihe factors
that determine the price at which generators $sthiecity to the grid are
complex. In general, environmental factors plégsser role than fuel prices.
Congestion constraints are also a factor thaticaihimports of electricity.

The cost of CQallowances is just one factor that may contriliate price
differential between in-state and out-of-state gatoes that has the potential to
lead to “leakage” — the displacement of generdtiom RGGI power plants by
non-RGGI plants with a higher carbon intensity ikahe result of a price
differential attributable to RGGI regulation. Th&RI states are closely
monitoring leakage of emissions. Although there Ib@en no evidence of
emissions leakage, the RGGI states have commdteddage in a collaborative
effort to identify and evaluate potential imponacking tools, conduct further
modeling to ascertain energy and price implicatioingny potential policy on
emissions associated with imported electricity, padsue additional legal
research necessary, leading to a workable, pratticand legal mechanism to
address emissions associated with imported eleggtrisee Principle IV.
Emissions Leakage in the docum&&GI 2012 Program Review: Summary of
Recommendations to Accompany Model Rule Amendments at:
http://rggi.org/docs/PrograReview/_
FinalProgramReviewMaterials/Recommendations_Sumipairy

Although RGGI is the nation’s first regional greenke gas cap-and-trade
program to reduce carbon dioxide (§®missions from power plants, EPA is
moving forward with a federal program to reduceegteouse gas emissions from
new and existing fossil fuel-fired power plants an@lean Air Act Section 111.
Adoption of a federal Section 111 program for &issions from electric
generating units will likely subject non-RGGI powsants to equivalent or near
equivalent regulatory requirements, thereby addrgsmy inequities attributable
to RGGI, to the extent they exist.

6. COMMENT: Increasing Maryland's dependence on imported pamwkfurther strain the
Eastern Interconnection, which already supplieshmgntities of electricity from the Midwest
to the Mid-Atlantic and Northeast regions. Electet@ability in the National Capital area cannot
be jeopardized due to its critical national seguaitd defense functions. Any program that risks
the loss of significant generation from plants thiatorically have served the National Capital
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region deserves careful scrutiny from the FERCathdr regulatory authorities prior to its
implementation, including consideration of the aste of Reliability-Must-Run orders for
affected facilities.

RESPONSE: The 2012 program review process included exteriBive
modeling that was based in part on estimates ¢gégted electricity demand
through 2020 developed by the RTOs responsiblprmriding reliable electricity
service to the RGGI region. The RTOs are requiveshsure sufficient resource
adequacy exists to serve anticipated demand amitera margin of error beyond
the projected peak days. The RTOs have not adsbdéesystem reliability will
be adversely impacted by these revised regulagayirements.

In addition, the revised regulations establish at@wontainment Reserve, which
releases additional allowances into the aucti@tiofivance prices reach
predetermined price triggers. This mechanism welsided to lessen the
economic impacts of unexpected allowance priceespik

7. COMMENT: The RGGI program — particularly as it is now pysged to be revised — is not
only an ineffective and incomplete solution to thenate problem; it is fundamentally unfair and
prejudicial to electric power providers in the RGEdtes, including Maryland where some $2
billion has been invested in reducing emissionmfomal-fired power plants.

RESPONSE: The Department agrees that addressing clinfetege on a
national and international basis is necessary.yldiad, along with other RGGI
participating states, is engaging with U.S. EPA dgvelops national greenhouse
gas standards and emission guidelines for new @stirng electric generating
units under Section 111 of the Clean Air Act.

8. COMMENT: Maryland provides preferential treatment to gersatvith “stranded

contracts” that cannot recover the cost of complyuith RGGI by allowing them to purchase
allowances at the reserve price starting in 20h4s dliscriminates against generators who do not
have long term contracts and cannot recover dhaf RGGI costs.

RESPONSE: The single cogeneration unit with a fixed pricatact is allowed

to purchase a limited number of allowances fromLitveg Term Contract Set
Aside Account at the reserve price. Under a ddate electricity market such as
Maryland’s, merchant generators are free to padtei in the PJM capacity and
energy markets to recover their allowance costeyen to enter into bi-lateral
contracts with off-takers of energy and capacity.

9. COMMENT: RGGI should be reformulated to address stakehalolecerns by creating
programs that encourage private investment in bmva no-carbon generation particularly
through financing incentives for replacing coalptawith cost effective combinations of
renewable energy and efficient natural gas plamkanced renewable portfolio standards, and
provisions to expand clean and resilient distridigeergy resources.

RESPONSE: By placing gprice on carbon, RGGI provides a market-based
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incentive to develop cleaner energy sources. Resgfrom the RGGI auctions of
CO, allowances fund the Strategic Energy InvestmendRtSEIF"),

administered by the Maryland Energy AdministraftiEA”). MEA is

authorized by law to invest SEIF funds in the prtiorg development, and
implementation of clean energy, energy efficieray] conservation programs.
The SEIF also funds targeted programs to reducérieiéey consumption by low-
income and moderate-income residential custontecenomic studies conducted
for the Department demonstrate that wise investroeRIGGI funds for energy
efficiency programs will reduce electricity demaneljuce ratepayers' overall
bills, and produce a positive benefit to Marylane®nomy.

10. COMMENT: RGGI should be reformulated to address stakehalolecerns by reducing

the cap less drastically to align what can be aghi¢hrough financing incentives for private
investment in renewable energy and natural gasrgtoe with the reductions demanded by the
cap to provide more stable and moderate RGGI alo@rices and reduce or eliminate leakage
problems. The C@emissions from the regulated units during theflastyears are not
representative as emissions in those years werauahy low because of the recession, and the
low price of natural gas which could exacerbat&dge problems when the economy improves
and natural gas prices rise.

RESPONSE: RGGI’s IPM analysis for the amended model rileves that based
on historical and projected electricity demand auakly accepted fuel price
projections, the 91 million ton G@ap is both appropriate and effective.
Although coal usage is expected to rise slightlpi@e2020, a significant
difference between the price of natural gas antlisaxpected to continue into
the future.

Additionally, the Northeast States for CoordinafedUse Management
(“NESCAUM") performed a Regional Economic Modelsdmporated (“REMI”)
economic impact analysis for the impacts resultiogy potential changes to the
RGGI program, which further supports the decisioihslaryland and the other
RGGI states to reduce the cap to 91 million tonS©f.

The revised regulations add a CCR which releasgii@ahl allowances into the
market under certain economic conditions and suppbable prices. This
mechanism was included to buffer severe price dlatbns and can provide
additional allowances in the event of changing readonditions.

11. COMMENT: RGGI should lower the trigger for the CCR to guagainst leakage driven
by high allowance prices. The CCR should estalalisieximum price for additional allocations
rather than a minimum as the rule suggests.

RESPONSE: RGGI’s IPM analysis for the amended model rule $akéo
account different trigger prices and concludes thatCCR trigger prices of $4 in
2014, $6 in 2015, $8 in 2016, $10 in 2017, andharease of 2.5% each year
thereafter are the most appropriate and effecipt®ns. Lower trigger prices



would result in more frequent utilization of the RCan increase in the supply of
allowances and smaller emissions reductions.

The Department does not see the need for a maxipniem since the release of
additional allowances from the CCR is expectedaeeha moderating effect of
allowance prices.

A federal program to reduce greenhouse gas emssfiom new and existing
power plants under Clean Air Act Section 111 isarmegulatory development by
U.S. EPA. Implementation of CAA Section 111 enussstandards and
guidelines applicable to non-RGGI power plants Wkkbly eliminate the potential
for leakage. Until the federal program is implemeel the RGGI states have
committed to engage in a collaborative effort tentfy and evaluate potential
imports tracking tools, conduct further modelingaszertain energy and price
implications of any potential policy on emissiossaciated with imported
electricity, and pursue additional legal researetessary, leading to a workable,
practicable, and legal mechanism to address emississociated with imported
electricity. (see Principle IV. Emissions Leakagehe documenRGGI 2012
Program Review: Summary of Recommendations to Accompany Model Rule
Amendments at:

http://rggi.org/docs/PrograReview/_
FinalProgramReviewMaterials/Recommendations_Sumuipairy

12. COMMENT: A regional transmission organizatiapdated its 2009 climate change policy
study to include current market conditions. A kewclusion changed in the revised analysis to
state that even without any price on #nissions, due to prospects for low natural geepr
and the EPA Mercury and Air Toxic Standards (MATAE, there will be a significant change in
the capacity mix from coal to natural gas beginnlnge 1, 2014, which implies that an
increasing amount of combined cycle gas generatibrcome on line that will likely be
dispatched ahead of coal. This is not a positmiMaryland’s policy but rather provides a
factual context that may be useful to the discussio

RESPONSE: The revised analysis by the regional transmiserganization
makes predictions similar to the IPM modeling rpesformed during program
review.

13. COMMENT: Impacts on the running costs of different genegatypes in Maryland can
be readily understood with coal units emitting apgmately 1 ton of CMWh and combined
cycle natural gas units emitting about 0.4 ton€05/MWh. At these emission rates and the
proposed CCR trigger prices, the running costsaafad and combined cycle plant would
increase by $10/MWh and $4/MWh respectively in 2017

RESPONSE: The conclusions of the commenter are true onlghéef CCR is
triggered in 2017, or in the unlikely event, corsidg RGGI modeling results,
allowance prices reach $10.



14. COMMENT: The revised C@budget will provide additional funds for Marylasdnergy
efficiency and clean energy programs funded byStnategic Energy Investment Fund (SEIF).

RESPONSE: Based on the 2012 Comprehensive Program Reviedeling, we
expect the auctions will produce additional revefauesnergy efficiency and
renewable energy.

15. COMMENT: RGGI’s current efforts to reduce G@missions by dramatically reducing the
overall cap will result in the relocation of gernt@ya because RGGI is a regional program. The
higher allowance prices that will be produced gy itore stringent cap will cause non-RGGI
generators to become more cost-competitive ingg@nal wholesale markets relative to
generators in RGGI states causing generation irRBGI states to increase and displace
generation in RGGI states. This will increasedhessions of both C{and criteria pollutants
outside of the RGGI region, with negative enviromtaéimpacts both outside and within the
RGGI region. The result will be higher power psc®t just in the RGGI states, but in non-
RGGI states as well.

RESPONSE: RGGI's IPM analysis for the amended model rule shidvat based
on historical and projected Gémissions for the RGGI states, the decrease in the
number of allowances will ensure that the 91 million CQ cap will be a

“binding” cap, limiting emissions enough to prodwacesduction in C@without
being overly stringent.

The proposed cap was selected after extensivesamalsing the IPM to simulate
high, low and reference case emission scenarigsamhlysis predicted increasing
allowance prices over the seven year analysis geflithese prices were further
analyzed to determine the impact of the price im®es on electricity bills in
Maryland as well as the overall effect of the pgbanges on Maryland’s
economy. These analyses indicated very low impateslectricity bills and a
positive effect on Maryland’s economy.

It is possible that the cost 6O, allowances could contribute to a price
differential between in-state generators and otdtatie generators, creating the
potential to import electricity with higher carboantent into Maryland than
would have occurred if in-state generation wereatished. This occurrence is
called leakage. However, Maryland and the otheGR&ates have already
released three reports that demonstrate leakagsohagen a problem, and are
committed to monitoring for possible leakage of &sons in the future.

Although RGGI is the first regional greenhouse ggs-and-trade program to
reduce C@emissions from power plants in the country, federagrams to
reduce greenhouse gas emissions have been prapudedClean Air Act Section
111(d) requirementsAdoption of a federal Section 111 program forCO
emissions from electric generating units will Iikslubject non-RGGI power
plants to equivalent or near equivalent regulatequirements, thereby
addressing any inequities attributable to RGGthextent they exist.
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Not Relevant to proposed changes
16. COMMENT: An advocacy group commented it does not supjegibnal climate change
initiatives such as RGGI.

RESPONSE: This comment is an expression of opinion andiireg no
response.

17. COMMENT: RGGI has key design features that prevent it fedi@ctively addressing
climate change:

» Complete focus on taking revenues from ownersextat generating units and using the
revenues primarily to support energy efficiency swgas in the end-use sector and,
increasingly, for purposes completely unrelatedrtossions reductions;

* Limited regional nature and resulting emission&dgg to non-RGGI states;

* Incomplete and discriminatory scope; and

» Significant legal uncertainty and vulnerability.

RESPONSE: This comment is not germane to proposed amendneie
existing regulations that are the subject of thlemaking.

18. COMMENT: RGGI taxes fossil fuel based energy providerfsital energy efficiency
providers and Maryland does not provide effectiokgees to support low or no carbon
resources. A balanced system consisting of a ndgrade program to limit CQemissions,
strong incentives for energy efficiency, and compatary measures that incent the competitive
deployment of large scale and distributed renewabérgy (potentially through state-mandated
long-term contracts), electric vehicle chargingeyss, and low carbon fuels that can attract
significant low carbon technology investment angbwation to the state in a manner that both
reduces emissions and benefits consumers is agoefeapproach.

RESPONSE: This comment is not germane to the proposed dments to the
existing regulations that are the subject of thlemaking. That said, Maryland
has policies that specifically address many ofitdras listed above. EmMPOWER
Maryland targets a 15% per capita reduction in pakand and electricity use.
Maryland has a robust 20% RPS with a 2% solar cameand the State has led
by example through the Generating Clean Horizoongnam that signed long term
contracts with renewable generators. The Stat@twasded millions of dollars in
funding for public and private EV charging statipasd has increased the use of
E85 cars in the State fleet.

19. COMMENT: RGGI’s ineffectiveness and the perverse resulte@proposed revisions are
magnified because RGGI affects only units thateseurv electricity generator with a nameplate
capacity equal to or greater than 25 MW and isappiicable to smaller units.

RESPONSE: This comment is not germane to the proposed aments to the
existing regulations that are the subject of thlemaking.

20. COMMENT: Maryland’s current allocation of allowances ataost to one long-term
contract generator discriminates under the Marykmtl U.S. Constitutions.
10



RESPONSE: Although this comment is outside the scope efgiloposed
amendments because it pertains to the existing I&adyCQ Budget Trading
Program, under the existing regulations, Marylaoesinot provide allowances at
no cost to long-term contract generators. Thec®ffif the Attorney General has
reviewed the existing and proposed regulationscamdluded that they are in
accordance with all applicable law, including tHed® Air Act and the Maryland
and United States’ Constitutions.

21. COMMENT: RGGI may violate the Compact Clause of the UnitedelS Constitution and
may conflict with section 102(c) of the federal &ieAir Act since RGGI is an agreement among
multiple states — created without the consent afgCess — by which the states obligate
themselves to a set of common rules and limitatibasaffect interstate commerce in a manner
that an individual state, acting alone, could not.

RESPONSE: This comment is not germane to the proposed dments to the
existing Maryland C@Budget Trading Program that are the subject &f thi
rulemaking. The Office of the Attorney General hagewed the existing and
proposed regulations and concluded that they amedordance with all applicable
law, including the Clean Air Act and the MarylamidaUnited States’
Constitutions.

22. COMMENT: Maryland'’s participation in RGGlI is an importanéelent of its innovative
climate change and energy efficiency programs.

RESPONSE: The Department agrees with this comment.
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